
COVID-19 – MEDIDAS DE SUPERAÇÃO



The coronavirus pandemic has already started to have
economic consequences in Brazil, especially in the sectors
most impacted by the isolation and restriction measures, such
as commerce, construction, leasing, cultural, transport and
services. In addition to the measures already taken by the
government, there are extrajudicial and judicial ways to
minimize the impacts caused by the crisis.

RFAA is monitoring the impacts caused by the crisis and
suggests, in this material, some preliminary measures aiming
at supporting them in overcoming the imposing challenges.
.
We highlight that the suggested measures may change, if new
legislative changes are approved in the meantime, such as, for
example, the modifications suggested in the recently enacted
Bill no.1.179/2020 (it proposes the Emergency and Transitional
Legal Regime for Private Law legal relations during the
pandemic period) and Bill no. 6.229/2005 (bill to reform the
Judicial Reorganization and Bankruptcy Law), with
determination of voting priority.

Introduction

Inserir imagem positiva, 
que remeta a superação.

* The content of this e-book is not intended to meet a need or reach a specific result, it does not consist of legal

advice, which presupposes the analysis of a specific case.



Force Majeure is a concept applied when an unexpected and
inevitable event ends up preventing or impairing the fulfillment
of a given obligation, regardless of the fault of the parties.

The current situation generated by the coronavirus fits into the
concept of force majeure, which may allow the review of
contracts to reestablish the balance between the parties.

The application of force majeure, however, is not automatic or
unrestricted, requiring the adoption of some precautions,
detailed below.

Relevant 
Considerations

Inserir imagem que 
remeta a equilíbrio e 
corona. 





Review of 
Contracts

Provision of Force 
Majeure

• Is there a specific 
clause about 
force majeure in 
the contract? 
What are its 
terms?

Effects of the 
Pandemic on the 
Contract

• Has the 
pandemic really 
affected 
compliance? To 
what extent?

Time Extension

• Is the difficulty 
resulting from 
the pandemic 
temporary or 
could it be 
permanent?

NOTE: keep all documents that prove the impacts of
the pandemic on the contract and formalize any
negotiations with the other party.



Within the scope of the contractual audit, we recommend an analysis of the
current effects of the pandemic on the company, as the application of force
majeure should not be generalized.

As an example, the restriction of commerce operation or recommendation
of social isolation will be less harmful for companies that have e-commerce
or can establish teleworking (work from home). A works contract will initially
have a temporary effect. The impossibility of delivering perishable goods, in
turn, will have a definitive effect, with no possibility of reversal.

In the labor context, it is important to review each employee’s contract and
evaluate, among other possibilities, the relocation of activities, suspension
of the contract, reduction of work hours and salary (MP 936).

We also recommend examining the solvency status of the other party, in
addition to determining the possibility of non-compliance with a future
obligation. E.g.: a franchisee prevented from opening its business will
certainly have difficulty paying royalties

Finally, we suggest a careful analysis of the effects of the pandemic on the
other party’s business, as many may use the current crisis to get the review
of the terms of a contract or justify a previous default (absence of good
faith).

Contractual Audit
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PlanForce 

Majeure
Contractual 

Balance



After considering the effects and extent of the pandemic in all contracts
and mapping the losses (future and already incurred), measures to
overcome each identified problem should be sought.

As an example, the anticipation of vacations, with the possibility of
extension is an option for employees who cannot exercise their roles during
the shutdown of the company. The temporary suspension of VT
(Transportation Voucher) is an example of a measure for employers who
have established teleworking (work from home/home office) in their
companies.

The definition of a global and comprehensive action plan will be more
efficient, since, many times, the impossibility of fulfilling one obligation ends
up harming the fulfillment of other closely related obligation (cascade
effect). It will be ineffective to negotiate with the raw material supplier and
not negotiate with the packaging producer, for example.

On the other hand, the company may suffer such significant impacts that
the individual negotiation of contracts will not be enough to overcome the
crisis. In this case, we suggest a joint negotiation with the main creditors
and suppliers.

Action Plan

Inserir imagem de um 
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por exemplo, com uma 
espécie de checklist. 



Negotiation

Corporate Empathy

Concessions

Presentation of 
the Problems



Once the action plan has been developed, already in the negotiation phase,
it will be important to listen to the other party’s difficulties and present its
own, in a clear and objective way, substantiated by facts and documents.

It is essential to guide the conversation in good faith, in order to seek a
solution that reestablishes the contractual balance (temporary effect) or, in
case of need to terminate the contract (definitive effect), reduce the
impacts caused by the end of the legal relationship, formalizing the
arrangements.

The issue is complex, as each party’s network of obligations must be
considered when negotiating (corporate empathy). Concessions must be
made, but first it is necessary to analyze the effect of the decision
(individual contract) on the business (production chain) of both parties.

In the event of difficulty in direct negotiation with the opposing party, we
suggest sending reasoned extrajudicial notification. It is worth
remembering that each contract has its own particularities, especially with
regard to the application of force majeure.

Before any decision, always consult the specific legislation applied to the
case (tenant law, franchise law, civil code, collective agreement, etc.) and
any news related to the coronavirus, such as restrictive decrees, provisional
measures, among others.

Negotiation

Inserir imagem de aperto 
de mãos.



In order to preserve the company, the employer may negotiate directly
with the employee, among other possibilities: suspension of the
employment agreement for a maximum period of 60 days and/or
reduction of salary and hours for 90 days, through government grant to the
employee , provided that the preservation of the employment is
guaranteed for the period equivalent to the reduction or suspension;
temporary relocation of its activities to a similar one; the anticipation of
future vacation periods and the implementation of time bank with
compensation of up to 18 months after the state of public calamity ceases.

Despite the flexibilities allowed by the MPs (MP 927 and 936), we
recommend a careful analysis of the solution, especially regarding its
timing of application, given the still uncertain scenario caused by the
pandemic.

On the other hand, negotiation with the union is an additional measure
indicated to make possible, in addition to the reduction of wages and
working hours, other concessions, such as the suppression of benefits,
reduction of the intra-day break, collective anticipation of future vacations
and alteration of remuneration for productivity.

Labor 
Negotiation

Inserir imagem da CTPS



M&A
Corporate

At the corporate level, the pandemic may:

• impact compliance with contribution obligations;
• postpone the completion of legal due diligence;
• momentarily prevent the fulfillment of conditions precedent provided for

in the contract, postponing the closing of M&A operations;
• impact compliance with post-closing obligations;
• affect the schedule of corporate restructuring and the implementation of

joint ventures;
• give rise to a discussion of the price of the transaction due to a possible

drop in the earnings of the acquired company, breach of representations
and warranties and/or other factors;

• give rise to a discussion on the right to indemnities and the application of
guarantees; or even,

• give rise to the termination of the contract (withdrawal of the operation).

In any case, it will be essential, before any non-compliance, forward
reasoned extrajudicial notification to the other party, showing the effect of
force majeure on the business, already with a composition proposal.
Successful, the composition should give rise to amendments, waivers,
among others, as applicable.

Inserir imagem de uma 
reunião.



If an agreement is unsuccessful, the parties may hire an external
mediator (mediation), who can facilitate the negotiation, suggesting
other measures to solve the disputes.

In order to overcome the crisis, in the absence of arbitral
commitment, there are also judicial measures, with a view to
safeguarding rights and reviewing the contractual terms, such as:
action for review, interim relief, order of specific performance,
repossession action, declaratory action, collection action, execution
of extrajudicial title, collective bargaining agreement, among others.

If the company presents a more sensitive picture, legal benefits
such as judicial reorganization and extrajudicial reorganization are
good solutions, subjects to be addressed in the following chapters.

Next 
Chapters

Inserir imagem que traga 
curiosidade para o 
próximo capitulo 



Phases

Contractual 
Audit

Action Plan

Negotiation

Extrajudicial and 
Judicial 
Measures

Judicial 
Reorganization 
and Bankruptcy


